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UK insolvency regime attractive

to foreign companies

A recent decision of the High Court has attracted an
unusual level of interest from overseas companies, despite
the fact that it has simply confirmed the understanding of
most insolvency lawyers of existing UK law. However, to the
layman or non-UK commercial lawyer, the underlying facts
of D00I000I00OIIOMNEOND0000 may seem surprising.

Briefly, the case was brought by junior creditors of
a company who objected to being dragged into a
re-structuring arrangement by senior creditors
which left them unpaid.

The seniority of a creditor is generally dictated by
the security that it holds and the application of
insolvency law, however creditor ranking can also
be agreed (or supplemented) by an inter-creditor
agreement between a company’s creditors. In this
instance, all of the creditors had entered into an
inter-creditor agreement which made it clear that
the senior creditors had first claim on the assets of
the company in the event of insolvency. When the
borrower company defaulted on its repayment
obligations the senior creditors proposed a
restructuring of the company which would see its
business transferred into a new company in which
the senior lenders would take the bulk of the
equity. The new company would also assume some
of the senior debt, but all remaining debt would
stay in the old company, leaving its shareholders
and junior creditors with a worthless entity.

The re-structure was carried out under a Scheme
of Arrangement under Part 26 of the Companies
Act 2006. Three quarters (in value) of the
company’s creditors could, with court sanction,
bind all other creditors into the arrangement. The
law states that each “class of creditor” must vote
at a separate meeting and that all class meetings
must approve the proposals. In DOIDI0000000 the
junior creditors (who held less than one quarter
of the total debt by value) argued that they formed
a separate class of creditor and should therefore
have a class meeting of their own (at which they
could have defeated the proposals). The Court held
that, even though a valuation at the date of the
proposal made it clear that there was no value
remaining for junior creditors, all of the creditors
nevertheless had a similarity of interest and should
therefore be treated as one class. The Court was
unimpressed with a second valuation produced by
the junior creditors in support of their request for

a separate meeting.

It is important to appreciate that Schemes of
Arrangement are not new. They date back to the
nineteenth century. This case is a good example
of how they can be useful to companies and their
creditors in implementing a restructure. It has
also promoted a debate amongst overseas
companies about the merits of locating group
holding companies within the UK, in order to
take advantage of this apparatus for use in
future restructures.

Tim Ball, Corporate Partner
tim.ball@speechlys.com

It has promoted a debate amongst overseas
companies about the merits of locating group
holding companies within the UK



The Equality Bill — a new facelift?

The Equality Bill, due to come into force in October 2010,
will at last harmonise and strengthen discrimination law.
The new Bill will unify discrimination legislation which
has developed piecemeal over the last 30 years, resulting
in disparate definitions and interpretations of unlawful
discrimination. However, even though we are some time
away, the proposals will have far-reaching implications,
and employers need to start thinking about what those
implications will mean for them.
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Clients have already reported changes in questions
posed in tenders and are asking how to respond?
Such questions are wide ranging; relating to equal
opportunities policies, training, discrimination
complaints, claims, questionnaires and diversity
statistics for employees and directors. A wrong
answer can bring a pitch to a halt.

The question is whether tenders will become
process driven or will actually operate to improve
diversity in the workplace. The idea is to
introduce this concept into the private
procurement process too. The best way to
maximise scoring in diversity is to have up-to-
date and active equal opportunities policies and
well trained managers and decision makers.
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Despite the Equal Pay Act (the EPA) of 1970, a
significant gender pay gap remains. The Equality
and Human Rights Commission (the EHRC) recently
carried out the “Employment and Earnings in the
Finance Sector; a gender analysis” survey. Between
2003 and 2008, 51% of the 1.3 million jobs in the
UK finance sector were held by women. The basic
salary gender pay gap between women and men
was 39%, rising to 47% for annual total earnings.
On average, women received significantly lower
(more than 5%) performance related pay than
men in 94% of cases.

The finance sector has one of the highest gender
pay gaps. Women working full time in the finance
sector earn 55% less annual gross salary than men.
This compares to a pay gap of 28% for the rest of
the UK economy. The Equality Bill will be used to
address the pay disparities in the finance sector,

a key part of the UK’s economy.
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The Bill also provides for a power to require large
employers (250 employees or more) to report
gender pay gap information. This will be a
particular concern in the finance sector, as
mentioned earlier.

In the consultation process, the Government
committed not to use this power unless there is
insufficient progress on gender pay gap reporting.
The EHRC has commenced consultation on gender
pay reporting in the private sector.

The Conservatives meanwhile have committed
themselves to introducing mandatory equal pay
audits for employers of any size who lose an equal
pay claim.
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In a recent Employment Appeals Tribunal decision
it was noted that it is 000000000 00000000000
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The Bill will prohibit pay secrecy clauses preventing
employees from having “relevant pay discussions”
giving women the information from which to
make a claim.

One of the intentions of the Bill is to bring pay
inequality into the limelight, and therefore
employers need to act now to ensure they
will not be embarrassed, and subject to legal
action, as a result of this transparency.

Emma Bartlett, Employment Partner
emma.bartlett@speechlys.com



Cash boxes and secondary issues —
a route around pre-emption for quoted companies?

Whilst the IPO market has been effectively closed for the
last year, the wave of recapitalisations started in 2008 by
UK financial institutions (including RBS and Lloyds TSB)
has continued in 2009 (Lloyds Banking Group and HSBC).
But with the increasing cost, and potential unavailability,
of debt financing, many companies outside the banking
sector have also chosen, or been forced, to tap the equity
markets by secondary issues of their shares (ie an issue of
shares of a company whose shares are already listed and
traded on a stock exchange).

There has been significant activity in the UK real
estate sector as companies have sought to rebuild
balance sheets hit by falling asset values and
consequent pressure on financial covenants, with
recent secondary issues by companies such as
British Land, Land Securities and Hammerson, to
name but a few. Activity has also extended to other
sectors, with capital calls from issuers including Rio
Tinto, DSGi, Premier Foods and Sainsbury’s.

There are a number of structures on which a
secondary issue can be made; one of the biggest
considerations is whether the issue is to be made
on a pre-emptive basis or not. Under the
Companies Act 2006, shareholders have the right
to be offered new shares which are being offered
to cash pro-rata to their existing shareholdings
(pre-emptive rights) unless this right is waived in
an extraordinary general meeting (EGM). However,
if the issuer has existing shareholders or new
investors willing to invest immediately, a company
may wish to allot shares to them without having
to make a pre-emptive offer to all its shareholders
or have to wait weeks to obtain a waiver of the
pre-emptive rights at an EGM (assuming the issuer
already has sufficient shareholder authority to
allot shares). A non pre-emptive structure can
therefore provide access to funds for companies
quickly and would only involve the parties willing
to invest.

However, a non pre-emptive issue can only be
made to the extent that the statutory pre-emption
rights have been waived — typically this will allow a
non pre-emptive issue of up to 5% of a company’s
share capital (this threshold is in the guidelines of
the Association of British Insurers (ABI), ahered to
by the majority of LSE and AIM companies).
Therefore, where a company is limited by pre-
emption or where there is not the time to hold

an EGM, new structures have been used with
increasing frequency, of which the ‘cash box’ has
become increasingly prominent.
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The structure of a cash box transaction can be
illustrated by considering a scenario in which an
issuer, whose shares are listed and traded on the
LSE, has agreed to acquire a target company but
has insufficient cash reserves and borrowing
facilities to fund the acquisition. The issuer wishes
to raise the funds through a placing of its ordinary
shares with institutional shareholders, but the size
of the placing means that the issuer would have to
callan EGM to disapply pre-emption rights. A cash
box structure is intended to fall within a statutory
exemption from pre-emption, and so the issuer’s
bank recommends that such a structure is used to
enable the issuer to obtain funding without
seeking shareholder approval.

The bank will subscribe for redeemable preference
shares in the issuer’s newly incorporated subsidiary
(the cash box company) and undertake to pay the
subscription price for those preference shares. The
subscription price will be expressed to be a sum
equal to the proceeds of the issuer’s placing. The
bank may also subscribe for ordinary shares in the
cash box company. The bank will then carry out the
placing and identify those persons who wish to take
up the placing shares (the placees), following which
the placing shares will be issued to those placees
nominated by the bank. The bank will receive the
proceeds of the placing and use those proceeds to
pay the subscription price for the preference shares
and the ordinary shares. Finally, the preference
shares and the ordinary shares subscribed by the
bank are transferred to the issuer in consideration
of the issue of the placing shares to the placees
(see diagram to the right).
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If the placing shares are not issued, the bank will
require a mechanism to unravel the transaction.
In addition, the placing may or may not be fully
underwritten by the bank depending on the
likelihood of the placing shares being taken up
by placees.

Whilst the cash box structure can allow a company
to circumvent pre-emption restrictions, in particular
where an issuer requires access to funding on short
timeframes, it has recently come under increasing
criticism by the ABI. The ABI views the structure as a
‘device being used in a way that circumvents both
the statutory requirements to observe pre-emption

rights and the ability of shareholders in general
meetings to decide on the extent to which pre-
emption rights may be disapplied’. The ABI does
not have statutory powers, but does influence the
majority of the UK’s largest institutional investors.
It may take a more restrictive stance on cash boxes
for next year's AGM season.

Duncan Scott, Corporate Solicitor
duncan.scott@speechlys.com

Whilst the cash box structure can allow a company
to circumvent pre-emption restrictions, in particular

where an issuer requires access to funding on short
timeframes, it has recently come under increasing
criticism by the ABI
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VAT: Option to tax

Recent welcome changes to the Value Added Tax Act 1994
have resulted in a simplification of the process by which a
business can opt to tax certain exempt supplies of land and
buildings. Given that many land transactions (sales and
lettings) are exempt supplies for the purposes of VAT, this
may be of particular benefit to businesses with property
portfolios. Businesses can equally take advantage of the

‘real estate election’,

legislative changes.

which was also introduced by the
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Exercising an option to tax converts certain
exempt supplies of land and buildings made by a
business into taxable supplies, thereby allowing
the recovery of associated VAT costs. A business
can also now make a real estate election (REE)
which automatically applies the option to tax to
all the land and buildings which the business, and
members of its VAT group, subsequently acquires.
The business no longer has to notify individual
options to HMRC. The REE must be notified to
HMRC within 30 days of making the election.

As to properties already owned by an entity

at the time of making a real estate election,
although the real estate election will not apply
to them, an option to tax already in place will
continue. Alternatively, an option to tax the
property (if the property is capable of being
opted) could be exercised.
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Although the REE is itself irrevocable, each
property within that REE is treated as individually
opted to tax. Consequently, the option can be
revoked in relation to an individual property,
within a six month ‘cooling off’ period, so long as
the relevant conditions are met. These include a
condition that the entity has not used the property
(which includes letting or occupying the property)
since it was acquired.

An option to tax will be treated as revoked after
six years when the entity with the benefit of the
option has not held any relevant interest in the
land or building within that six year period.

Equally, an option to tax can be revoked after it

has been in effect for 20 years. Such a revocation
can be made without HMRC's prior consent so
long as certain conditions are met. The most
straightforward way for the conditions to be
satisfied is where no relevant interest in the land

or building is held by the entity in question, or a
relevant group member, when the option is revoked.
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It should be remembered that a seller’s option

to tax automatically applies to the sale of a
commercial property to be converted for use as a
dwelling or relevant residential purposes unless,
before consideration is fixed (usually at exchange),
the purchaser provides the appropriate certificate
to the seller stating that they intend to convert the
property for residential use. The provision of this
certificate has the effect of disapplying the option
to tax. It should be retained by the seller as
evidence of the disapplication of its option to
tax and as justification for treating the transaction
as an exempt supply.

Naomi Heathcote, Real Estate Solicitor
naomi.heathcote@speechlys.com



Given that many land transactions (sales and
lettings) are exempt supplies for the purposes
of VAT, this may be of particular benefit to
businesses with property portfolios
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Trustees and the 50% income tax rate

The new 50% rate of income tax above £150,000 for
individuals from 6 April 2010 has been widely publicised.
What is not so well known is that this new rate also
potentially applies to many trusts, even where their
income is comparatively low.

income in the trust then, with the exception of
the first £1,000, it will be taxed at 50% (or 42.5%
in the case of dividend income).
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The trustees could distribute all the income so

The 50% tax rate will only apply to certain types of
trust, and, even in those cases, it may be possible
to avoid it.
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If one or more beneficiaries are entitled to the

trust income, eg because they have a “life interest”,

the income is taxed on the beneficiary concerned
rather than the trustees. Therefore, the 50% rate
will only apply if the beneficiary’s total income
exceeds £150,000.

However, where the trust is discretionary, the
income tax position depends on whether or not
the trustees distribute the income. If the trustees
distribute, then the income ends up being taxed
on the beneficiary concerned (and therefore at a
lower rate unless the beneficiary’s total income
exceeds £150,000). If the trustees retain the

that it is taxed on the beneficiaries at their rate,
which is likely to be less than 50%. For technical
reasons it may be preferable to alter the terms of
the trust so that the beneficiaries are entitled to
the income.

But it may be inappropriate for the beneficiaries to
receive so much income, in which case possible
steps include the following:

- Certain of the trustees’ expenses can be set
against income, and the trustees should ensure
that they make maximum use of this facility to
reduce their taxable income.

+ The trustees may be able to invest in a way
which reduces their income, for example by
gearing their portfolio more towards capital
growth. With the current rate of capital gains
tax at 18%, this could be attractive.

The trustees may be able to invest in a way which
reduces their income, for example by gearing their

portfolio more towards capital growth. With the
current rate of capital gains tax at 18%, this could

be attractive
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« Certain types of investment allow income to

be rolled up. An example is investment bonds,
where, provided no more than 5% of the initial
investment is withdrawn each year, there should
be no income tax to pay. There may be tax
implications when the bond is eventually sold,
but advance planning can often mitigate these.

- The 50% rate broadly only applies to UK trusts.

In some situations it may be advantageous for
the trust to move offshore, though there are
other significant tax implications which would
need to be considered carefully.

There are further options which might be suitable
in certain circumstances. In all cases, however, the
trustees should review the position and take
professional advice where necessary.

Charles Hutton, Private Client Partner
charles.hutton@speechlys.com




Latest news

heels of the recent hire of corporate and projects
partner Tim Ball and his assistant, Paul Henty, also
from the London office of Shadbolt.

We announced in June the firm had completed one of
the most notable professional services transactions of
the year by merging with Campbell Hooper, a 20 partner
firm based in Westminster, which had complementary
business in corporate, employment and construction
work as well as a market leading reputation in the
regeneration sector. Six months later we are delighted
to report the successful integration of both firms.

Together, these appointments appreciably expand
our projects expertise, and ensure we can offer
integrated projects and funding advice to clients
operating in the healthcare, energy, and social
infrastructure sectors.
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The enlarged Speechly Bircham now comprises
nearly 250 lawyers, including 89 partners, and

a total of 420 employees based at our office in
New Street Square. The merger with Campbell
Hooper was accompanied by a restructuring of
the firm into three divisions, to align it with the
three core markets we serve: businesses, private
clients and clients in the real estate, construction
and engineering sector. Within these areas we
offer a range of advisory, transactional and dispute
resolution services, whose scope and diversity
have allowed us to weather the poor economic
climate and put us in a good position to benefit
from the recovery.

gutibomuIoooiinooontiiitiooooooa0
000o0moon

We are delighted to announce the hire of a
four-strong specialist projects team from
Shadbolt’s London office to significantly strengthen
the firm’s capability for infrastructure project work.

We are pleased to welcome partners Matthew
Newing and Andrew Walsh, assistant solicitor
Amrit Kaur Clark and projects executive Natalie
Barron. These appointments follow swiftly on the

They also greatly enhance the firm’s healthcare
capability, in particular within the primary
healthcare sector where the team has a notable
reputation for their work advising on Local
Investment Finance Trust (LIFT) schemes and
LIFT spin-offs.
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As further evidence of our commitment to the
infrastructure and regeneration sectors, last
month we sponsored the Thames Gateway Forum
—the 5th annual event for Europe’s largest
regeneration project — which focused on
investment, action and delivery in the Thames
Gateway area. Over 800 delegates attended the
conference from heads of real estate, developers
and investors to cabinet ministers and members
of the UK Government, all seeking to discuss the
opportunities the Thames Gateway presents.

Our Regeneration team is recognised as one of the
most experienced in this field and continues to
advise on some of the largest and most complex
schemes in the country. Through its merger with
Campbell Hooper the firm has acquired an
important reputation for project work in areas
of urban renewal, regeneration and mixed-use
development in the Thames Gateway.

“I'think it's a very good merger for Speechlys
and puts them as one of the top firms in

their segment of the market.”

Martin Piers, Hudson Legal, Legal Business, July 2009
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WEALTH MANAGEMENT AWARDS

WINNER 2009

Speechly Bircham has also been enjoying success

outside the regeneration and infrastructure arenas.
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We are delighted to announce Speechly Bircham
was named ‘Private Client Law Firm of the Year’
by Spear’s Wealth Management Awards 20009.

The judges reported that they chose Speechly
Bircham because of the ‘truly joined-up approach
that clients are offered’, adding that Speechlys’
offering was ‘truly head and shoulders above the
other contestants’. Spear’s Wealth Management
Survey is a quarterly publication aimed at high
net worth individuals and those in the financial
service industries, with a circulation of 54,000.
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Remuneration policies seminar
21 January 2010 — 8.30am

Launch of ‘The state of HR survey —
recession from recovery?’ conducted by
Speechly Bircham and King’s College London
2 February 2010
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Auditing your EU entities for
data protection compliance
14 January 2010 — 4.30pm

E-privacy primer
28 January 2010 —4.30pm

Controller v processor
11 February 2010 —4.30pm

Monitoring in the workplace
25 February 2010 —4.30pm

Data protection and
whistleblowing compliance
11 March 2010 —4.30pm

All events will take place at Speechly Bircham’s New Street Square offices in London. For more
information on our events and webinars, or to register, please email seminars@speechlys.com



About us

At Speechly Bircham we believe that close partner involvement and an emphasis on
personal service are key to building long-term relationships with our clients. Our teams
work energetically to deliver commercial and practical solutions and to advise clients in
an efficient and cost-effective way.

With over 250 lawyers at its modern City location, the firm is organised around providing
integrated transactional, advisory and dispute resolution services to our three main client
markets: business clients; private clients and clients in the real estate, construction and
engineering sector.

Much of Speechly Bircham’s work has an international dimension and over many years close
working relationships have been built with leading independent firms in all the major
financial, commercial and wealth management centres across the world.
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Speechly Bircham

Speechly Bircham LLP

6 New Street Square

London EC4A 3LX

Tel +44 (0)20 7427 6400

Fax +44 (0)20 7427 6600

DX 54 Chancery Lane
information@speechlys.com
www.speechlys.com

Speechly Bircham LLP is a limited liability partnership registered in England and Wales
(registered number 0C321620) and is regulated by the Solicitors Regulation Authority.

This newsletter is correct to the best of our knowledge and belief at the time of going to press.
It is, however, written as a general guide, so we recommend that specific professional advice is
sought before any action is taken. The firm is not authorised under the Financial Services and
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